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16th May, 2019  

 

To,                                                                 

             

To, 

BSE Limited               National Stock Exchange of India Limited 

Listing Department Exchange Plaza, 5th Floor, 

Phiroze Jeejeebhoy Tower, Plot No. C-1, Block G, 

Dalal Street, Fort, Bandra Kurla Complex, Bandra East, 

Mumbai - 400001 Mumbai - 400051 

  

Scrip Code – 512299 Symbol - STERLINBIO 

ISIN - INE324C01038 ISIN - INE324C01038 

 

 

Subject: Intimation of Liquidation Commencement under the provisions of the 

Insolvency & Bankruptcy Code, 2016 and appointment of Liquidator as per the 

requirement of Regulation 30 of the Securities and Exchange Board of India (Listing 

Obligations and Disclosure Requirements) Regulations, 2015 

Dear Sir/Madam, 

 

This is to inform you that, Liquidation Process has commenced in respect of Sterling Biotech 

Limited (Corporate Debtor) under the provisions of Insolvency & Bankruptcy Code, 2016 

(IBC, 2016) read with Insolvency and Bankruptcy Board of India (Liquidation Process) 

Regulations, 2016 by an order of the Hon’ble National Company Law Tribunal, Mumbai 

Bench, Mumbai (Adjudicating Authority) dated 08.05.2019, effective from 11.05.2019. 

 

(Certified true copy of the order dated 08.05.2019 is attached as Annexure-01) 

Also, the Adjudicating Authority had appointed the undersigned as liquidator of the Corporate 

Debtor. The said appointment is dated 13.05.2019. 

 

(Copy of communication of Hon’ble NCLT office in this regard is attached as Annexure-02) 

 

This information is with regard to initiation of Liquidation Process and appointment of 

Liquidator is for your information and record.  
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Kindly acknowledge the receipt of this document. 

Thanking You 

Yours faithfully 

 

 

Dr. (h.c.) CS Mamta Binani 

Liquidator  

In the matter of Sterling Biotech Limited 

Registration No.: IBBI/IPA-002/IP-N00086/2017-18/10227  

+91 98310 99551 

liquidatorsterlingbiotech@gmail.com (process specific) 

mamtabinani@gmail.com (registered with IBBI) 

Address of the Liquidator registered with IBBI: 

2A, Ganesh Chandra Avenue, Commerce House 

Fourth Floor, Room no.6, Kolkata 700013 

 

Enclosure:  

a) Certified true copy of the order dated 08.05.2019 

b) Copy of the communication dated 13.05.2019 of the Hon’ble NCLT office 

 

 

 

MAMTA 
BINANI

Digitally signed by 
MAMTA BINANI 
Date: 2019.05.16 
18:12:51 +05'30'
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IN THE NATIONAL COMPANY LAW TRIBUNAL

MUMBAI BENCH

MA No. 951/2019, MA
1519{2019in CP (IS} 490 (MS)
2018

Under Section 12A r/w 60~5) and
31.of Insolvency and Bankruptcy
Code, 2016
MIs Andhra Bank

... Petitioner
Vis

MIs Sterling Biotech ltd and Ors.
... Respondent

Order delivered on 08.{)S.2019

Coram: Hon'ble Member (Judicial) Mr V. P. Singh
Hon'ble Member (Technical) Mr. Ravikumar DuraiSamy

For Andhra Bank: Sr. Counsel Mr Gaurav Joshi, Adv. MrNishit Dhruva,
Adv.Mr Prakash Shinde, Adv. MrDasshit Dave,

for Resolution Professional: RP MrSundaresh Bhat, Advocate
MrZ-alAndhyarujina, Advocate Nirav Shah

For Resolutj'on Applicant: Sr: Counsel Mr Janak Owarkadas,
Ms Pooja

For the Promoters: Sr. Counsel MrVikramChaudhri

For Others: Counsel MrAkshayPatil for SEBI, MrLimosln A, -SVPP along
with Inspector M.K. Singfl for CBI, Adv. Aditi Phatak for RBI,
Mr Sanjay Shorey, Director (L&P) for JV1CA.

Per V. P. Singh, Member (Jud;clal)

ORDER

1. This rvtA 951/2019 has been fired under Section 12A of Insolvency

and Bankruptcy Code, 2016 (I&BCode) read with section 60(5) of

I&BCode, seeking permission to withdraw the Corporate Insolvency

Resolution Process (CIRP) initiated against the Corporate Debtor

under the admission order dated 11.6.2018 under the Provisions of

Section12A of the Code.

2. Section 12A of the Code provides that "the Adjudicating Authority

may allow the withdrawal of application edmttted under section 7 or
section 9 or section 10, on an epottcetto» made by the. applicant witb
the approval of ninety percent voting share of the committee of
creditors, in such manner as may be prescribed".

I,
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3. On perusal of the above provision, it I's clear that petition under

Section 7, 9 or 10 may be withdrawn given the provlslon of Section

12A provided in the manner spectfied.

4.. ORP Regulation 30A provides how the withdrawal application can be

filed. Regulation 30A is given below for ready reference:

\I (1) An application for withdrawal under section 12A shall be

submitted to the Interim resolution professional or the

resolution professional, as the case may be, in Form FA of the

Sehedu.Je before the issue of i1Jvitation for expression of

interest under regulation 36A.

(2) The application in sub-regulation (1) shall be accompanied

by a bank querentee towards the estimated cost incurred for

purposes of clauses (c) and (d) of regulation 31 till the date or

application.

(3) The committee shall consider the application made uoaer

sub-regulation (1) vatnm seven days of its constitution Of

seven devs of receipt of the application, whichever is later.

,
'1
. I

I
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(4) Where the application is approved by the committee with

ninety percent voting share, the resolution professional shall

apply sub-teqotetkm (1) to the Adjudicating Authorfty on

behalf of the applicant, within three days of such eopreve).

(5) The Adjudicating Authority msv, by order, approve tne

application submitted under sub-regulation (4)1'.

S. Given the provision af Regulation 30A which specttlcaltv deals with

the procedure for filing wtthdrawaJ ap.plication. It is clear that the

application under Section 12A shaU be submitted to lRP or the RP as

the case may be,

6. This MA 951/2019 has been filed by Andhra Bank, I.e. the original

petitioner and the Financial Creditor of the Corporate Debtor, Sterling

8iotech Ltd.

.t
!

.!,
I
;
.r
i

7. Regulation provides that after receiving the application under Section

12A of the Code, IRP or the RP, as the case may be, In fOrm FA of

the Schedule, before issue of Expression of Interest under

Regulation 36A shall ensure that the appl.ication is accrompariied

by the Bank Guarantee towards estimated cost incurred for
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Clause (c) and (d) of the Regulation 31 till the date of

application.

8. It is pertrnent to rnentton that CP 490/20171 I.e. Andhra Bank vs

Sterling Biotech Ltd was admitted by order Of this Tribun'al dated

11.6.2018. The RP has flied the status report dated 8.3.2019 wherein

it is stated that "the -CoC received a revised offer from the promoter

of the Corporate Debtor for a one-time settlement COTS} of the

Flnanciel Debt by a letter dated 8.S.2018. The members of the CoC

informed the Resolution Professional that they received the OT5 offer

dated 8.8.2018 letter from the promoters of -the Corporate Debtor

and the members of the CoC Instructed the Resolution Professional to

defer the publication of advertlsement seeking expression of Jnrerests
from prospective resolutio.n applicants".

~;. ;

d
i;

9. Regarding OT5, it is mentioned in the progress r-eport that "under

14th COC rneettnq, the CoC members aocepted With' e requtsite

majoritYI the withdrawal of CIRP with a vote of 90.32% cast in favour

of wlthdrawa I of the CIRP. The members of CoC received the OTS

from the promoters of Corporate Debtor vide their letter dated

8.8.2018. The discussion for OTS between the erstwhile promoters.of

the Corporate Debtor and the lenders were happening outside the

purview of CIRP. The Resolution Profess1onal is given to understand

that the representatives of the var-ious members of the CaC were in

the process of seekIng approvals from theft higher management

about accepting the OTS since the date of receipt of the OT5 offer
letter. II

~
i
'f

I
i
t
f

I

t
J

J10. It is further stated in the progress report that "on 27.2.201'9, the

Petitioner in th-e captioned Company Petition viz. Andnra Bank

submitted an ApplfGation under Form FA as prescribed under

Regulation 30A (1) of the Insolv.ency ~nd Bankruptcy Board of Indta

(Insolvency Resolution Process for Corporate Persons) Regulations

2016 ("CIRP Regul~tions") for the Withdrawal of the CIRP of the

Corporate Debtor. At the 13th meeting of the CoC held on 27.2.2019~

the Resolution Professional informed the CoC about the receipt of a

Form FA for withdrawal of CIRP of the Corporate Debtor fro.m AndhFq

Bank .and the same was .dtscussed by the members of the Coc. Under

discussion, the members of the CoC authorised the Resolution

-Professional to put the resolution for withdrawal of CIRP of the

Corporate Debtor to vote in accordanse with section 12A of the Code.

3/1:9
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Subsequently. On further deliberation, it was decided by the CoC that

in case the resolution for withdrawal of CIRP of the Corporate Debtor

fails. The Resolution Professional would put the resotutron plan

received from ACG Associated Capsules Pvt Ltd (ACG) to vote. The

ResolutIon Professional was directed by the CoC that in case the

resolution for withdrawal of the CIRP, as well as the resolution fDr

approval of resolution plan submitted by ACG, fails, then a resolution

for liquidation of the Corporate Debtor be put to the vote. Andhra
Bank also submttted a letter of guarantee' dated 27.2.2Q19

undertaking to furnish a bank guarantee of Rupees -One Crore

towards CIRP costs as provided under Re_gulatlon 30A (2) of the GIRf'>

Regulations. "

11. It is further stated 'in the progress report that:

"the resotutlon stood rejected as it received 8.9.5% of the
etttrmsttve votes or the CoCas against the requisite 90% as
prescribed tinder Section 12A of the Code. As per the
directions of CoC, since the resolution for withdrawal of CIRP'
of 'the Corporate Debtor did not get the requisite percentage of
votes, the resolution.plan received from ACG was put to 'the
vote. It emerged that 92.81% of the members Of the CoC
voted against the resolution plan submitted by ACG.

Since the resolution for withdrawal of the CIRP of the
Corporate Debtor as well as the resolution for approval of
resolution plan submitted by ACG had failed, as directed by

the CoC, the Resolution Professional put S resoluno» for
liquidation of the Corporate Debtor to vote. The' resolution
authorising the sesotunon Professional to file a liquidation
application before this Tribunal wasput to the vote. The said
resolution toe liquidation was 'rejected by 85.$8% of the
members of the Coc.

Given the rejection of the resolution above for liquidation by
the CoC, the uesotutioo Professional asked the CoC for

directions on the way torwsrdebout the CIRPof the Corporate
De,btorat the 14th CoCmeeting. Under the dtscussions in

the CoC, Andhra Bank submitfed a fcesh Form FA dated

5.3.20l9 for withdrawal of the CIRP of the Corporate

Debtor under 30A(l) the CIRP

i' !

~,
I
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with the application as Exhibit I. The same was supported by a

majority of the CoC members, and therefore the Resolution
Professional-was directed by the CoC to put a fresh resotution
for withdrawal of CIRPto vote.

In relation to the QTS.offer, the Resolution ProfessiQnal asked
the CoC members to provide him with details of -(i) the aTS
offer; (in sources of funds: (iii) timefraroe· for payments to
each lender: and (Iv) compliance with RBI norms; (11) and
whether the interest of all stakebolders I C-oCmembers nave
been provided (or. under the OTSoffer.

In response, the representative of Andhra Bank stated that

regarding the ors offer, the Resolution Professional has to
consider the documents submitted to the NCLT at the hearing
held on 26.2.2019, as the aTS offer being currentiy
considered by the CoCand further to wtucn withdrawal of CIRP
was b.eing sought. A representative of Andhra Bank further
informed the Resolution Professional that if the NCLT seek
information pertaining to the ars offer including sources of
funds, timetreme for payments' to each tender, compliance
with RBI norms and whether the interest of all stekenotden: /
CoCmembers have been provided for under the OTS offer, the
App:licant Andhra Bank and CaC will address aITSUCh queries
posed by the NCLT directly and not with the Re.sotution
Professibnal. tf

12. It ,is also reported by the Resolution Professional that
Resolution Professionalput a fresh resolution for withdrawal
of CIRPunder section 12Ato vote on 5.3.2019. The said fresh
resolution. for withdrawal of CIRP had received 9.0.32%

affirmative votes. A -copyof the voting results for the fresh
resolution for withdrawal of the CIRPof the Corporate Debtor
is annexedwith the applicationas Exhibit l.

13. It is pertinent to mention that after getting the application
under Section12Aof the Code,when Resolution professtonal

asked the CoCto provide him with the details of OTSoffer,
sources of funds, timetrame for payments to each lender,

compliance with RBI norms and whether the interest of all
sta1<eholders/CoCmembershave been provided for unde'rthe
OTS offer, then Andhr.a Bank informed the Resolution

5/29
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professional that they will directly address the issue with the

Tribunal and did not submit any information to the Resoltltio'n

professiona I.

14. It is also pertinent to mention that in the OTS proposal dated

8.8.2018, it is stated that "the group is exploring to raise

funds for OTS proPosal from some private group Of

financial/strategic iov.estors. The same will be used to repay

as OTS amount to nationalised Banks. "

.,.

15. The OTS proposal is attached with the application along with a Form
FA which shows that the OTS Proposal is from Nr FarhadDqruwalla
who has signed on beharf of Saridesara Gr0up. It is not mentioned in
the QTS proposal whether MrfarhadDaruwallahas been authorised by
the promoters of the. Corporate Debtor to submit the OTS proposal. It
is also important to point -out that the Corporate Debtor is Sterling
Biotech Ltd and no proceedi-ng under IBC,2016 has been initiated
against the Sandesa'raGroup,thus how can the oropesel submitted by

the Sandesara Group be accepted by the FinanCial Creditor, is
doubtful.

10. It is pertinent to mention that the prornoter/ Director of Sterlir.rg
Biotech Ltd is an absconder and EAtor-cementDirectorate, as well as
car, is searching for them.

17. By our order dated 26.03.2019, we have issued notices to the Central
Government through Regional Director, Ministry of Corporate Affairs,
Enforcement Olrectorate, Income Tax Authority, CBI, SEBl .and-RBISo
that if they want to make any representations they (an make the
same before passing any order on the MA for withdrawal filed under
Section 12 A of the Code.

t
i.

.j,

18. In response to the notices Issued on ditfererrt departments, we have
received representation of the Enforcement Directorate wherein it is
stated that "the C8t BS & Fe, New Delhi Registered an FIR
RC8Dl/2017/E/OO7 dated 25.10.2017 u/s 13(2) r/w IJ(l)(d) of the
Preventian of Corruption Act, 1988 and 120-8 r/v« 420,467,468,471

and 469 1PCand various eccuseapersons including {he promoters of
SBL group on the basis of which the Enforcement Directorate,
needauerters Investigation Unit- recorded on ECfR bearing number
EGR/HQj17j2017 to itwestiqste into the offences under PMLA.As
the Investigations kept unfolding, the role of

_!
d
t
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persons and determination of various assets which were proceeas or
crtme/ieunaered money led to attachment of properties: invOI'led ln

money launderirtg which is nothing bu: proceeds of ertttte to the tune

of Rs.4724 crores (epprox.) and filin_g of different prosecution

complaints, tne last being filed on 23.10.201-8 before the Special

PMLA court, Patia/a House, New Delhi explaIning' the complicity of the

accused persons and the Hon'bte Court after taldng c-ognizance in the

matter issued nonBailableWarrants against the accused persons/

promoter of SBL Grout: on 25.10.2018"".

1"9. It is further stated rn the representatlon that"an application under

Fugitive Economic Offender Act, 2018 has been filed before the

Hon'ble SpeCial Court of Additional Session )l.Jdge~ Patia/a House

Court, New Delhi seeking the tag af fugitive economic offender on Mr.

Nitin JayantilalSandesara, which will further allow the Enforcement

Directorate to confiscate the properties owned by him in his name-or

has any interest as beneficial owner". It is also- pertinent:to mention

here that the SpeCial Court has taken the cogni:Z:cfnce of the said

appflcation and issued a notice to Nltln JayantilalSaAdesara and

others.

20. It is submitted that, even though the promoters of SBL Gr-oup had

sufficient funds and resources to avoid dectaration of the Bank roans

as Frauds subsequent to the classification as Non-Perfurrnlnq Assets,

they, in active connivance wIth each other and other persons,

laundered the funds for their personal advant.age and use, through a

complex web of shell/ benami companies controlled a-nd managed by
them through dummy/paper directors who were/are therr ernptevees,

and bought certain properties. This gives strength to the fact 'that

funds were available to payoff the bank loans; but the same were

diverted and syphoned off, and thereby cheated tne banks.

21. It is furtber stated by the Enforcement Directorate that "the

properties provjsionally attached are the proceeds of crime, and as

per the Doctrine of Priority of precedence enshrined in the

Constitution of Indl1J1 the State will have first right to canflsc{!te the

oroceeds of crime over the right of person to recover their debts

from an accused. It is also- ba5~d on the necessity of Public. Policy th-at

if the proceeds of tire crime are not confiscated by the state, then the

criminst will have free play by mortgaging such

7/29
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dfffer.ent persons, thereby, threatening the very existence of a
civilised society".

22. It is further submitted by the El'lforcernent Directorate t.t.tat "the mstn

object of Insolvency and Bankruptcy Code; 2013 ana PMLA are
distinct and different from each 'other. The PMLAhas been erected by
the Parliament to address the cause of international convention.
Besides that the Insolvency and Bankruptcy Code; 2016 does not deal
with the Proceeds of Crime at emy stretch of the imagination. Thus,
the Civil Law cannot be given precedence over criminal law such as
PMLA,2002 and cenoot override the Crlmtnet Law at any stretch ot
the imagination".

23. It is further submitted by the Enforcement Directorate that "mere ate
already specific provisions provided under the PMLA for the
restoration of any attached assets to the rightful claimant by the
concerned Spedal PMLACourt".

. ,

24. In response to our notice, Respondent no.3, i.e. Regional Dj-rector,

Western Region, Ministry of Corporate Affairs, Mumbai has filed a

short affidavit stilting that sectron 12A of the Insolvency and

Bankr:uptcy Code, 2016 read with regulatlon 30A of the rBSl (CIRP)

Regulations, 2016 specifically deals with the withdrawal Gf CIRP after

admission. Section 12A provides that CIRP can be withdrawn after

adrntsston if the same is approved by 90% votIng share of the

Committee of Creditors. Reg.ulation 30A imposes an additional

condition for withdrawal of CIRP that such appucatten shall be filed

before the issue of invitation for expression of interest under

Regulation 36A.

25. It is also stated by the Central Government that the OTS Proposal is

from Mr FarhadDaruwa"a who has signed 011 behalf of Sandesara

Group, wherein the promoters of the Sandesara Group is reportedly

absconding and facing several criminal charges before various law

forums. The issue raised in the captioned -order on which response of

answering respondent has been sought inter-alia raises an important

question of law;
1c,

26. Whether tbere can be a valid agreement'/ contract between
parties where a party is "abscontter", Le, Promoters of
Sandesara Grou.p and represented througll~=~:.-....
MrFarhadDaruwalla?

8129
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27. In this reqard, it is stated that the pre-requisite condihons for a valid
contract are lawful offer and acceptance thereof which 'is enforceable
by law. In the instant case, the offer is from a representa.tlve of
"absconder" whose whereabouts cannot be ver~fied and the person.so
called authorised to represent absconder MrFarhadDaruwala is acting
as an agent of the absconder who has not submitted any details of
the absconder. Thus there cannot De binding contract enfot'€eable by

law fn the present case within the meaning of the Contract Act, 1872.

28. It is further stated by the Central Government that: previsions of
Section 10 of the Contract Act,18l2 is that ~'all agreements al'§
contracts if they al"e made br. the free consent of patties
competent.to 'C(9Jltrad,for a la.wful consideration and with a
I,wful Object, and are .not hereby expresslv declared to be
void. n Ftlrther Section 23 of the Contract Act, 1872 stipulates "What

consideratien and objeets are lawful, and what not- the .consideration

or object of an agreement is lawful, :unless-it is forbidden bylaw; or

is of such a nature that:, if oermittedj it woo/d defeat tne orovisions of

any law: or ;s frJudulent: or involves 'or implies:, injury to t1]e person

or property of another: or the Court Fegards it as immoral, or:

oO(losed ~o public Dolicy. In. each of these €,3ses, the .t;onslC/,eration or

object of an agreement is said to be unlawful. Every agreement of

which the obiect or consideration is unlawful is VOid. N

.. I

~I

,
t·

29. It Is further stated that the. Resolution Professjonal submitted that a
new resolution for withdrawa1 of CIRP under Section 12A was put to
the vote on 05.03.2019. The. said fresh resolution for withdrawal of
CIRP had received 90.32% affirmative votes. Thereafter, when the
Resolution Professional asked the CoCto provide him with the details
of One time Settlement (OTS) offer, sources of funds, the timefrar:rre
for pavments to each lender, compliance With RBI norms and whether
thelnterest of all stakeholders/ CoCmembers have been provided for
under the OTS offer, then Andhra Bank, Rnancial Creditor informed
that they will dire:ctly address the issue with the Tribunal and did not
submit any information to the Resolution Protesstonat.

.!

30. We have also received MA 1519/2019 on 22.04.201.9, seeking the
intervention in the matter between the Petitioner and Res.pondent

accept the Resolution plan moved by the Petitioner.

9/29
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3L It is stated in the application that if the withdrawal application of the

Petitioner is rejected by this Tribuna'i then the 'Corporate Debtor

under provisions of section 33 (1) of the Code, shall be placed in the

liquidation. The Applleant states that [he liquidation of the Corporate

Debtor would not be beneficial to either the Corporate Debtor or its
Financial and Operational Creditor.

32. It is further stated in the intervening application that if the withdrawal

appucatlcn is not accepted by this tribunal, the applicant's plan ought

to be voted upon by the CaC once again and the Corporate oebtor
ought not to be allowed to go Into liquidation.

33. It is stated in the application that Liquidation will result in

unemployment of the employees 'Of the Corporate Debtor. It ts further

submitted that upon liquidation of the Corporate Debtor, 800

employees would stand to be discharged:.

34. It is further stated that the objective of the Code is resolution and

therefore if there is a viable and interested investor, liquidaUon

should not be the route the Corporate Debtor is forced to go down.

3-5. In this Circumstance, by Intervening application MA 1519/2019,ACG

Associated Capsules Private timlted, the app1icant has sougnt

direction against the CoC for re'tonsldering once again the J)lan
submitted .by the applicant in case the withdrawa1 application is not

accepted.

36. About the MA 1519/2019, it must be noted that tne CIRP period is

already over on 08.03.20'19. The AppHcatlon Is flied en 22.04.2019
that is belated. Further, in light of the judgment of Hon'ble Supreme

Court in K. Sashidhar vs Indian Overseas Bank &Ors. ·(Civil Appeal

No.l0673 Of 2018 dated OS,02.2(19)where It was neld that

"Concededly, if tne objection to the resolution plan is on
account of Infraction of grourtd(s) specified in Sections 30(2)

and 61(3), that must oe speanceuv and expressly raised at
the relevant time. FOGthe approval of the resolution plan by
the CoC can be challenged an th6se grounds. However, if

the opposition to the oreoosea resotution p!an (5 ·purely a
commercial or business decision, the same, being
noniustictebte, is not open to challenge before the
Adjudicating Au;thorlty (NCLT) or for that matter th.e

Appellate Authority (NCLAT). If 50/

10/29
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reason for tiJking such commerdal decision will be of no

avail. "

Therefore, in light of the' above judgment, there can be no direction

to the CoC to reconstder the Resolution Plan.This .MA 1.519/2019 is

rejected at the outset.

37. Andhra Bank has flied an additional a<ffidavit on 12;03.201'9 to. place

on record the addtttonet documents and lnformation in support of the

due diligence and cautious approach adopted by the Applicant and

the other secured lenders of the Corporate Debtor while approvinq

the OTS proposals given by the erstwnse marsaqernent of the

Corporate Debtor in the additional affloavlt. It is stated that the OTS

proposal submitted by the erstwhile management of the Corporate

Debtor, payments to the tune of USD 24A54,966.61 (towards

upfront amounts) have been made to the lenders ·of the Corporate

Debtor towards initial payment against the OTS proposal. A Chart of

the payments made to the lenders of the Corporate Debtor against
the OTS proposal as prepared by the applicant is annexed as

"Annexure-1" with the additional affidavit. A chart of Ute payments

rnede to the lenders as prepared by the representatives of the

Corporate Debtor is ennexed with the additional affidavit as

"Annexure 8". Copies of the SWIFT messages and a Circular dated

8th June 2016 bearirrg No. 5PL-09/2016 tssued by the Foreign

Exchange Dealers' ASsociation of India are annexed with the

additional Affidavit as Annexure 2A&2B respectivelv.

38. It is further stated In the additional affidavit that vide letter dated

26.12.2018(Annexed at Page' 73 of the MA) signed by. Mr Nitiri

Sandesara, the Applicant has been In-formed that the promoter gr0up

is proposing to invest about 20% of the settlement amount whkh 1S

about USD 700 MHlioo., from lts.cash flow sources from its business in

Nigeria and further, has identified investors who have shown their

interest in investing.

39. It is further stated in the additional affidavit that Applicant with the

secured lenders have approved the' OTS proposal given by the

erstwhile management of the Corporate Debtor which offers to pa:y

substantJal amounts. It is further stated that vide a majerfty vote

share of 90.32% of the Committee of Creditors of the Corporate

Debtor, Form FA submitted by the Applicant for withdrawal of the
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CIRP initiated against the Corporate Debtor (as per regulation 30A of

the CIRP Regulatfons), has been approved.

40. It is further stated that in terms of the Minutes of meeting dated

05.03.2019 as requested by the Resolution Professjonal, the answers . i
to the queries raised therein are as under: ~I

'; f

(a) Queryl: Details of the OTSOffer-

I say that the OTSproposal and the tetters edaressea by the ·1
I

'.1erstwhile management of the Corporate Debtor ate annexed as

Exhibit - C (At· page 50 onwards of the MiscellaneDus

Application)-.

(b) Query 2: Sources of Funds-

I say that at the cost ot repetttion, vide a fetter dated 23th

December 2018·( annexed at page 73 of the Miscellaneous

Application), signed by Mr Nitin senaesers; the Applicant has

been informed that the promoter group is _proPo-slng to
invest about 20P/o of the settlement amOu.nt.which is:

about USD700 -Million, from If§ gash flow sources ;from its

business in Nigeria and further -have identified investors

who have shown their interest in investing which :shall be

the sources of funds to make payments to the financial

creditors under the OTS Pr.oposal:

(c) Query 3: Timeftame for payments tQ each lender and

compliance with-RBI norms:-

[ say that the promoters initiallY requested to make pal1ment

under the OTS proposal bv March 2019, ho~evert by oral

;
I
}

requests, the promoters have requested to.make the aaym~Dts

under the OTS ()tooosal by 3(i" June 201-9. 1 say that the

approval of the ors propose! conforms with th~ Cir.aJl(1rNo.
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I

LEGAL/CIR/655 dated ffh June 2009 issued by the Indian Bank~s

Association which permits banks to enter into a settlement

without In any way affecting the criminal action taken against

borrowers, which shall continue. This has stso been followed by

the Aooucen: Bank in its internal policy dated 4th August 2016

(Circular No. 185 bearing Ref. No. 45/8) Further, whilst

approving the OTS proposal 'VIde its ssoaioo letter dated sth

November 20J8, the Applicant has clearly made a condttion that

the approval/ sanction of the OTS shall not in any way ettea the i
i
1

i
. t
n
1:'1

f.{
~:
!,

ongoing criminal' proceedings against the Corporate fJebtor/ its

erstwhile management. Copies of the said Circular dared 8tfj lotte

2009 Issued by the India Bank's Assocla.tion, the- Applicant's

internal policy dated 4th August 2D16 and me OTS senction letter

dated st" November 201-8 are annexed hereto and marked ss ",:..

"Annexures-S,A to SC'~ respectively. -j,
(
I

".n ,

(d) Query 4. Whether the interest of a" the stakeholders! COC

members has been p,.ovided under the 0,T5 gffer.~ 'i
-\

J say that the present Miscellaneous Applfcatjon has been filed

under the provlslons of Section 12A of the code 'read with

Regulation 30A of the ClRP Regulations 20j 6 for withdrawal ef

the CIRP process initiated against the Corporate oemor under

the approval of 90.32% of the Coc. I say that such withdrawal

shafl not, prejudicially or otherwise, in any manner affect the

rights of the stakeholders of the Corporate Debtor. I repeat and

reiterate that the sanction of the OTS proposal sball also not

affect/ Come in between the ongoing criminal proceedings

initiated against the Corporate Debtor.
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41. It is further stated by the Applicant that the Applicant and the other
secured lenders have conductedall due diligence in the matter, befng
conscious of the fact that there are ongoing crimina! proeeedlnqs
pending against the promoter/ ex-directors of the Corporate Debtor.
Hence the applicant w.hlle sanctioning the OTS proposal (vide- its
letter dated 05.11-.2018 annexed at Exhibit-J at Page 140 of the
Miscellaneous Application) has stipulated that "the settlement
agreed between the parties shall not in any way affect· or be
construed as settlement of the ong.oingl impeding criminal
cases" the settlement compromise entered inti) with the Corporate
Debtor will not affect/ prejudice' the ongoIng criminal proceedfnqs
initiated by the various authorttles against the Corporate Debtor/ its
Promotersand suspendedOlrectors.

42. From the perusal of the documents submttted, it is noted that the
OTSproposal was originally addressedvide a letter dated 08.08.2018
and the payments should have been received by 31.03.2019.
However, the banks have so far received net even 6% of tne total
OTS amount proposed. Further, the amount to be invested by the
identified Investors, their names, sanctlon granted by those investors,
their financial credibility/strength is also not submitted whtch aga.ln
casts doubt on the OTS proposal submitted by the promoters. l~ Is
also noted that the promoters could not fulfil their commitments
before 31st March 2Q19 and orally sought for extension up to
30.06.2019 which was agreed by the CoCo Thus; the entire events
cast doubts on the fulfilment of the OTSproposal.

43. In response to our notice, Reserve Bank of India has ftled
representation wherein it is stated that Reserve Bank of' India has
issuedcircular dated 28th July 2Oil.5·on "ComprGmise,or Negotiated
Settlement of NQI1~Performlnq Assets (NPAs),", This circular
contains broad guideline to be followed by Banks while entering into
compromise settlement of NPAs with the consent of the borrowers.
Paragraph3 (b) of the circular state th.atat the time of entering into
compromise settlements, a proper distinction needs to' be made
between wiOful defaulters-aod the borrowers defaulting in payment
due to circumstance beyond their control. Further, it is sated by the
RBI that any transactton by .a Bank including receipt of money for a
compromise settlement, shall be subject to and In full compliance
with due ditig.ence requirement under Know Your Customer anti-
money laundering guidelines, provisions of the Prevention of Money

~==::::::::::,.._
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Laundering Act, 2002. However, RBI has not submitted its 'stand but
only apprised us regarding its Circular in this respect. Copy of the
circular is also attached with the repJy of RBI. Response received
from RBI is of no significance.

44. The Ld. Senior Counsel Mr Gal:Jra'l Joshi venementiv afgued in
support of the withdrawal application filed by the Andhra Bank and
submrtted that the applicant/other banks are respcnslbte/answeraete

only to the RBI who is the regulator of banking sector and the
submissions/arguments of the other enforcement agencies such as
ED/CBI is of not much relevance to the current MA 9S1/2019. In
response to our notice, RBI has submitted only. a Circular, and no
comments Were offered about the withdrawal application submitted
by Andhra Bank. Therefo·re, during the hearing, the Bench has
directed the Counsel of RBI to obtain the specific comments/stand of

RBI considering the sulJmission of the La. Senfor Counsel for the
Andhra Bank and-also the sensitivity, the importance attached to the
issue end the concern being raised by this Bench. However, the
Counsel for the RBI during the next date of hearing simply reiterated
its previous submissions. Therefore, the Bench did not receive any
specific input/regulatory assistance from RBI.

t ,
-I f

45. DurIng the hearings, the bench had also sought for a copy of Foreign
mward Remittance Certificate (FIRC) from Andhra Bank for havirrg
received the funds from the promoter who are currently abroad, and
the bank submitted that they would submit the copy of the FIRC
shortly /within an hour. However, during the next hearing, the Dank
has taken a complete U-turn and stated t-hat as per the Circular, fIRe

is not applicable for investments of OTS proposal and the same is
applicable.only fbr investments made through FPI/Fll.

46. The Bench has also noted that the other arms of
Government/Enforcement Agencies opposed the withdrawal
application of Andhra Bank. However, the PubliCSector Banks who is
also part of the government lnsfsted on accepting the OTS proposal.

47. In response to our notice, SEBr has filed its representetton statifTg
that on 08.03.20'19 the Comrhitt~e of Creditors (COC) voted to
withdraw the present Petition aqalnst the Respondent Company after
accepting the OTSoffer. SEBr has -also noted that the .sain offer was
made by Shri. FarhadDaruwalla si!:;medon behalf of the '(Sandesara

n t- b Biotech Ltd whereln

t,"
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proceedings under the 18C Code. 2016 initiated against Sandesa.ra
Group.

48. In the light of aforesaid, SEBI has represented the case rel.atlng to
the GDR issue of the Respondent Company which is pendIng with
SEBL Brief details about the said:case and its current status are in
the report.Since St.erling Bio-Tech Ltd is a listed company, the
comments of SEBI was also sought. SEBI has also not assisted the
Tribunal with Its specific Inputs/comments on the issue.

49. It is further stated that proceedings under Section liB of the SEBI
Act have been initiated against the Respondent Company, its
Directors, viz. Shri Nitin sandesare. Shri ChetanSandesara, Shri
Rajbhusha.nDixit, ShrFNarendra Patel, Shri Vilas JOShi,Shri PB Mehta
and Fresia. A snow-cause Notice dated 05.03.2018 under Section
11B of the 5E81 Act, was issued to the entities above, and SeNA to
the Company and Its directors Shri ChetanSandesara, Shri N·iUn
Sandesara were served by way of afflxture at the last known address.
Adjudication proceedlaqs under Section 15 HA of the 'S.EBIAct have
been Initiated against the Company and its directors, subsecuent

three notlces, Le. Shrl Vilas Joshi, Shri P B Mehta and Shri
Rajabhushan Dixit, have applied for settlement and the same is I;Jnder
process with the Settlement Division of SE81. The prosecution under
Section 24(10) of the SEBI Act bas also been i'nitrated against two
directors, i.e. ChentanSandesara and Shri Rajbhustran Dixit for
violation of section llC (5) of the SEBl Act.

50. 5hrl Rajbhushan Dixit is in the process of tiling of a compounding
application in respect of 5EBl Special Case No. 100011/2'Or8,

pending before the SEBl Special Court apart from the proceedings
above, SEBl has initiated investigation against one of the subsldlartes
of the Respondent Company and therefore Directors who are also
directors of the Respondent Company.

51. SEBI has brought to the notice of this Tnbunet detaus Of the
proceedings Initiated by SEBl against the Respondent Company.
Howe-ver,toe action of the SEBI against the Respondent <2ompanyIS
not of any significance because we are not concerned with the action
taken by the SEBl agalnst the Respondent Company.

52. Another Intervention Application being MA 1642/2019 is filed on
26.04.2019 by Madison Pacific Trust limIted (Madison), who is a
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constituted trustee of the Bond holders of rcca issued by the
Corporate Debtor and that this application is made in the interest of
the entire class. of Bond holders. The Madison is admittedly a
Financial Creditor of the Corporate Debtor. The prayer clause of the
said applicatIon seeks permission to Madison to Intervene In the
proceedingfor approval of the resolution plan, directions for rejection
of the withdrawal appttceuon filed under section flA, direct
Resolution ProfesSionalto revise the claim of Madison from USO

261,484,308/- equivalent to n8,039,880,854/- at tile reference
exchange rate of 68.9903 on 25.0:3.2019 and not to appoint tne
present Resolution Professional as liquidator in case liquidation is

ordered.

53. The Madison has alleged that the Resolution Professional did not
revlse and notify the revised claim, -eauslnq it -wrongful harm and
prejudice. It is submitted that the Madison submitted Its claim in
Form e for the principal amount of ~13c545,149,2-86/- at an
exchange rate of 67.3353 on 11.06.2018. On 27.03.2019 the
Madisonsubmitted a revtsed Form C for 'claim subrrttsston in respect
of the Bonds whiCh have matured on 25.03.2019 and ·yet to be
redeemedfor an amount of ~18,039,880,854/-.

54. The Madison has submitted that it had submitted its claim in July

2018 under the impression that it Gouldonly claim for the principal

amount and·not the redemption value. This, it has admitted, was·a
mistake on its part. When it was informed that i~was entltled to claim
the entire redemption value and not o.nlythe principal value, It fUed

the revised Form e on 27.0·3.2019. The Resolution Prdfe.sslonalhas
rejected the revised claim app1icationof-the Madison.

s.s. The Re~lution Professional has filed -its affidaVit In reply to the
eppltcation of the Madisonoppostnq the reliefs sought, inter alia, on
the grounds that contrary to the subrnlsslon of the Madison that It
represents all the Bond Holders as one unit, 5 or the Bond Holders
have in fact voted in favour of the withdrawal of the CIRP whereas
some have opposed the withdrawal application and some have
abstained from voting, Thus),the locus of Mad~sonto a~pry on behalf
'Of all the bond holders-asone slngle-unit Is Itself not established.

56. About the intervention application filed by Madison, it is pertinent to
note that the last date for CIRP period was 08:03.2019 ar::rdthe
revised From Cfor revision Of its ctalm amount was sU.btRltt&;to the
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Resolution Professional only on 27.03.2019. Further, the said revision

is filed on account of the admitted mistake of the Madison. Clearly,

the claim filed by the Madison Is belated and given the current sta.ge

of the CIRP when the 270 days' statutory period is over, and a

withdrawal eppltcatton under section 12A is under eonstderatten, the

present application being MA 1642/2019 cannot be allowed iins
hereby rejected at the outset.

57. We have heard the argument of the Ld. Senior Counsel Mr. Ga-urav

Joshi representing the Applkant, Andhra Bank, Let Sr. Counsel Mr.

Jenak Dwar-kada's representing the Resolution AppUcant, La. Sr.

Counsel Mr. VikramChaudhri for the promoters, Ld. Counsel Mr.

ZalAndhyarujna for Resolution professional, Counsel representing the

SEBI, Enforcement Dlrectorate, Reserve Bank of India, em (Jlr.ector

(Prosecution& Legal) representing Union ortndte, MeA.

58. The MA 951/2019 has been filed by the Andhra Bank under Section

12A read with Section 60(5) of the I&B Code, seeking permission to

withdraw CIRP initiated against the Corporate Debtor. Section 12A 6f

the Code provides that "the Adjudicating Authority mqy allow the
withdrawal of application eamtttea under Section 7 or section 9 or
section lOon an application m;;fc!.e·by the applicant with -the appro'ia'f
of 90% voting share of the Committee of Creditors, il1 SJJchmanner
as may be prescribed. "

c: :

~I,

,,
~!,

59. Regulation 30 (A) provides that "an application for withdrawal under'
Section 12A shall be submitted to the Interim' resolution professional
or the resolution protessionel, as the case may be, in Form FA of the
Schedule before the issue of tnvttetion for expression of Interest
under regulation 36A".The r~gulation further provldes that if the:

appltcatton is approved by the CoC with 90% vote share, the

Resolution Professional shall submit the application under sub-

regulation (1) to the Adjudicatfng Authority on behalf of 'the applicant,

within three days of such approval. Further Requlation provides that

adjudicating authority may, by order, approve the application

submitted under sub-regulation (4). The use of the wor-d "may!; In.
Sec 12A Qf the Code Indicates that. if an ftDDlicatl0n is filed
under Section 12 A, and Cae approves it with 90 Per cent

voting share. then the Adj.udicating Authoritv may anow th,e·

withdrawal application, in such manner as, specified.

- -,.,
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60. Thus it is clear that section 12A of the Code stipulates .that the

Adjudicating Authority has the discretion to accept or reject

the application, flied under Section 12A, provided that application is

made by the applicant with the approval of 90% vote share of the

cec.
61. Regulation 30A of CIRP Regulati(i)ns, 2016 provides the procedure

by which application under Section 12A can be filed.

Regulation 30A provides that application under Section 1t2A

should be filed in Form FA before issuance of an inyltation for

expression of interest.

62. Hon'ble Supreme Co-urtfn case of Swiss Ribbons Pvt. Ltd. and
0[5. Vs. Unio.n of India (UOI) anet Ors. (Writ PetitiOn (Civil)

No. 99 of 2018 order dated 25.01.2019)has uphetd the

.constitutlQIlal validity of Sec 12A of the Cod'e and held that:

"29.1 under Rule 8 of the CIRP R-u/es, the NCL T m~y permit

withdrawal of the application on a request by the applicant

before its admission. However; there Is no provision in the Code

or the CIRP Rules in relation to the. permissibility of witharawal

post admission at a CIRP application. It was observed by the

Committee that there have been instances where on account of

setttement between the applic<1:nt creditor and the corporate

debtor, judicial permission for withdrawal of CIRP was granted

[LdkhandwalaKataria consuuctton Pvt. Ltd. v. Ninus Finance &

Investment Mcmager UP, Civil Appeal No. 9279 of 20J.7;·

Mothers Pride Dairy India Private Umited v. Portrait Advertising

and Marketing Private Limited, Civil Appeal No. 9286/2017;

Uttara Foods and Feeds Private Limited v. Mona Phermecem,

avll Appeal No. 18520/2017J. This practice was deliberated in

light of the objective of the Code as encapsulated in the BLRC

Report, that the design ()f the 'ode is based on ensuring that

"all key stakeholders will osrticipete to collectively assess

viability. The law must ensure that a/l creattors who have the

capability and the willingness to. restructure their liabilities must

be part of the negotJatiol1 process. The /{abllitles of' all credttors

who are not part of the negotiation process must also be met in

any negotiated solution." Thus, it was agreed tha-t once the

CIRP is initiated, it Is no longer a proceeding only between the

applicant creditor and tne corporate debtor but is errvlsag,ea to
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be a proceeding involving aI/ creditors of the debtor. The intent

of the Code is to discourage individual actions for enforcement

and settlement to the exclusion of the general benefit of a/l

creditors.

29.2 On a review of the multiple NCLT and NCLAT judgments in

this reqerd, the consistent pattern that emerged was that a

settlement may be reached amongst all creditors end the

debtor, for the purpose of a withdf'awal to be granted, and not

only the applicant creditor and the debtor. On tnis basi$ read

with the intent of the Code; the Committee. unanimously agreed

that the relevant Rules miry be amended to provide for

withdrawal post admission jf the CoC approves of seen action

by a voting snare of ninety per cent. It was specifically

discussed that Rule 11 of the National Company Law Tribunal

Rules, -2.016 may not be adopted fer this aspect of CIRP at this

stage (as observed by the non'bte Supreme Court-in the case Qf

Uttere Foods etta Feeds Private Limited v. Mona Phermecem,

Civil Appeal No. 1852012017) and e·ven otherwise, as the issue

can be specifically addressed by amending Rule 8 of tbe ORP'

Rules.

This Court, by Its order dated 1.4.1.2.201.8 in Br-illiant
Alloys Pllt. Ltd. v. Mr. S. Rajagopal and Ors., StP (Civil)
No. 31557/201.8, has sta_tedthat Regulation 30A,(1) is
not mandatory but is directory for the simple reason that

on the facts of a given case, fin ilDDlicati2tJ fQr
withdrawal mar be aI/owed In exceptional cases even
after issue of invitation for eXDfesslonof iilterest Under

Regulation 36A.

52. It is clear that once the Code gefs triggered by admission of

a creditor's petition Under Sections 7 to 9, the proceeding that

is before the Adjudicating Authority, being a collective

proceeding, is e proceeding ta rem. BeIng a proceeding in rem.

it ;s necessary that the body wl1lch is· to Qltersee the res(:)lupon

process must .be consulted before any individual corporate

~or is allowed to settle its claim. A question arises as to

what is to happen before a committee of credttors is constituted

(as per the timetines that are specified, a committee of

creditors can be appointed at any time within 30 days from the

20/29
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date ot' appointment of the interim resolution professional). We

make it clear that at any, stage where tl1e committee of

creditors ;s not vet constituted, a aarty can approadl the NetT

directly. which tribunal may, in the exercise of its inherent

powers Under Rule :1:1 of the NeLT Rules, 2'016, allow or

disallow an apDlkation for withdrawal or settlem'ent.

This will be decided after hearing all the concerned

parties and conSidering all relevant factors on the. facts

of each case.

53, The main thrust against the provision of Section 12A is the

fact that ninety per cent of tbe committee of creditors has to

allow withdrawal. This high threshold has been explained in the

ILC Report as all financial creditors have to pat tnetr heads

together to allow SUGh withdrawal as, ordinarily, an omnibus

settlement involving all creditors ouant, ideally, to be entered

into. This explains why ninety per cent, WhiCh is sabstantfally all

the financial creditoFS, have to grant their approval" to an

individual withdrawal or settlement. In any case, the figure

of ninety per cent, in the alz5enceof anything further to

show tbat it -is a.,.bitrary, must pertain to the domain of
Irq/slat/vB policv, whIch has been explained b.y the

Report (supra 1. Also, It is clear, mat Under Section- 60 of the

,ode, the committee of creditors do not have the last
word on thB subject.If the commi'ttee 0' credifots,

arbitrarily rejects a just settlement and/or witlldr:awal
claim, the Nell. and thereafterz the NCLAT can always

set aside sUGh deCision Under Section 60 of the Code. For

a/l these reasons, we are et the view that Section 12A also

passes constitutional muster. "

i, I
!

,..
'·r,,
,
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63. On the basis law lard down by Hon'bfe Supreme Court, it is clear that

jurisdiction of NCLT rega-rdil1gSec 12A of the Code is discretionary
and the Tribunal may also disagree with the CoC's arbitrary decision.

The use of the word "~may allow the withdrawal application" in
Section 12A of the Code, itself indicates the discretionary power of

the Tribunal.

64. In Swiss Rlbbons (supra) Hon'ble Supreme Court has further tested
the constitutlonal validity 'of Sec 29A of the Code and has observed
that:
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" ...Similarly in Chltra Sharma v, Union of India, Writ Petition

(Civil) No. 744 of 2017 [decided on 09.08.2018], Hon'ble

Supreme Court observed as follows:

"31...... Parliament has introduced SectiQn 29A in'to tne

IBC with a specific pur.pose. The provisions of Section

29A are Intended to ensure that among others, persons

responsible for insolvency of the corporate debtor do not

participate in the resolution process •.....

32 ....."••• The CQUrt must bear In mind-that Secticm 2,9A ,has

been enacted in the larger pvbllc interest and to faciiitate

effe:ctive cor:poram governance. Parliament rectified a
loophole in the Act which .al/owed a backdo.or entry to.
erstwhile managements in the CIRP. Section 3D of the

18e, as amended:. it/so clarifies thilt. a resolution plan of a
Pt:.rson who. is jneligible Under Section 29A will not be

considered. by tIT,. ,oem ..."
65. In the above-mentioned case, the Hon'ble Supreme case observed

that:

~!
f
i

"given the categories of persons who are ineligible Under

Section 29A, whiCh includes persons who are m;lIfe2jsant,

or persons who have fallen foul 'Of the law in some way,

and persons who are unable to pay their debts tn the

grace period allowed, are· further, by this proviso,

interdicted from purchasIng assets of the corporate

debtor whose debts they have either Wilfu(ly not Pilid or

have been unable to .pay. The legis/ative purpose which

permeates Section 29A continues to permeate the

Section when it applies not merely to yesoJution

applicantst but to liquidation a/so. conseouenttv, this

plea is also rejected;

It is clear that sectton 29A goes to eligibility to submit a
resolution plan. A wiilful defaulter., in accordance with
the guidelines of the RBI, would be a person who though
able to pay, does not pay. An NPA, on the other hand, reters

to the account belonging to a person that is declared as such

under guidelines issued by the RBI."
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66. Hon'ble Supreme court 'further observed taat I~the-legislative

policy. therefore. is that a person who is unable to service its
debt beyond the grace period referred to above, is unfit to be
eligible to become a (esolution applicant. "

67. Since section 29 A of the Code specifically prohibits.a willftlldefaulter
to submit a Resolution Plan, In this case, admittedly promoters' of
the Corporate Debtor' are a willful defaulter. and therefore.t

they are not eligible to submit a Resolution Plan as per section

29 A.

68. The question which is hammering to our conscious Is regarding the
consequences of acceptlnq application uls 12A of the Code In the
Instant case. After permitting withdrawal of the CIRP process the
promoters of the corporate debtor, i.e.SBl will again get eontrol over
the corporate debtor company at a d4scount. The Union of India
through the Ministry of Corporate Affatts has opposed the .a-pp.llcation
on the pretext that the promoters of the corporate debtor SBl are it

willful defaulter and absconders. Undoubtedly promoters of 'the
corporate debtor SBL are Ineligible U/S 29A of the Code. The Hon'ble
Supreme Court has also held in Swiss Ribbons (.supra.) case that "the

leg)s'ative policy, theN!fQre, jg that a person who is unable to
service its debt beyond the grace period, is u'nfit to be eligible

to become a resolution applicant........ The Court m.ust bear ih

wind tha.t Sect/go. 29A has been enacted in the larger public
interest and to. facilitate effect1.ve corporate governance.

Parliament rectified a loophole In the Act Which allowed a.

backdoor entry to erstwhile managements in the 'etR-p. ,'II

69. It is pertinent to mention that if we allow the application D1S 12 A of
the Codethe promoters of the corporate debtor will get management
and control of the company under the guise of Sec 12A of the Code
whereas.statutory provision of Sec 29A prohibits them.

70. In the Instant case, 270 days of CIRPpetiod ende,don 08.03.2019. MA
951/201.9 has been filed for withdrawa1 on 08.03.20191 i.e. the last
date for completion of CIRP. After getting the application under
Section12A of the Code, when Resolution professional ask~d the CaC
to provide him with the details of OTS offer; sources of funds,
timeframe for payments to each lender, compliance with RBI norms
and wheth.er the interest of all stakehotders I CO.Cmembers nave
been provided for under the OTS offer, then Andhra Bank informed
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the Resolution professional that they will directly address the issue
with the Tribunal and did not submit any Informa'tion: to the
Resolution professional. Thus it is clear that provision of Regulation
30A was not completed at the time of submission of appIlcatron,
Regulation 30A which specifically provides tnat the application for
wtthdrawal under Section 12A shall 'be submitted to the l'RP or the
Resolution Professional as the case be in. Form FA of the schedule
before issuing of invitation for expression of interest un-der Fegulation
36A.There are no exceptional drcumstances where we should accept
application U/S 12A, after inviting expression of Interest, in
contravention of Regulation 36A of CIRP Re§ulatlons. Allowing the
application of willful defeutters/absconders U/S 12 A wlll be an act it)'

violation of Sec 29A of the Code.

l

, t

i ~
·1
.j
!

71. It ts also pertinent to mention that the so-catted OTS as mentioned by
the Financial Creditor applicant Andhra Bank is also a type of
Res.olution Plan. In the alleg~~ plan lOTS it is stated thaf the

promoter group is proposinq to invest about 20% of the settlement
agreement which is about USC>700 million, from Its cash flow sourc-es
from its businesses in NJgeria. Further, the promoter group has also
identified investors who have shown their interest in investing which
shall be the source of funds to make payment to the Finandal
Creditors under OTS Proposal. As per the one-time settlement, they
had given a plan to make the upfront payment by 30...6.20.19. Thus, it
is also a type of Resolution Plan to get the management and control
of the Company by the Willful defaulters, whkh is contrary to the
provision of Sec 29A of the Code.

·r·

f.

72. Here promoters are absconders and the source of funds are not
disclosed to the Resolution Professional. When tne Resolutien
Professtonat inquired about the source of funds, tirneltne of pevrnent
to each lender or exptanatlon of RBI norms and interest of each
stakeholder in the OTS, then' cecmtorrned that they would address
tnis issue to the Adjudicating Authority.

73. However, it ts also dear that from the additional affidavit flied by the
Andhra bank on 12·.3.201-9,i.e..four days after expiry of the 270 .days
it i's submitted that "promoters initially requested to make
payments under the ors proposal by March 2019'~.However, by

oral requests, the promoters have requested to make the payments
under OTS proposal by 30.06.2019. The aporoval of the OTSorooosal

• I
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cenforrns with the circular dated 8.06.200.9 lssued bY- the Indian
Bank's Association. Thus it is clear that by OTS proposal prompters
are not making any upfront payment. As per the one-time
settlement, they had given a plan to make the upfront 'payment by

30.6.2.0.19. It is stated In the additional affidavlt that the apphcant
has been informed that the promoter graup Is proposing to Invest
about 20% of the settlement agreement which is about USD 70,0
million, from its cash flow sources from its businesses 'iii Nigeria.
Further, the promoter group has also identified investors who have
shown their interest in Investing' which strall be the source of fwnds to
make payment to the Ffnancial C-reditors under OTS Propesal. The

details of the source of funds which is given in the aodltronat Affidavit
dated 12.0.3.2019, shows that a resolution plan in t-he name of OTS is
filed on be:half of willful defaulter who Is ineligible to submit a
Resolution Plan VIS 29A of the Code.

74. If we allow the application" then It will be a grass mlsus.e of the
provision 'Of secnon 12A, by the person, who is not eligible, to file an
application U/5 29A and get control over the Company under the
guise of Section 12A Clftne Code. The stand taken by the Union of
tndre is commendable despite that the CaC has arbitrarily approved
the Resoh:ltfonPlan under-the gul$e of an OTS With 90,.32% of voting
share, without even verifying the source otfunds,

75. In the entire scenario, we highly appreciate, the stand taken by the
Government of India.the Ministry of Corporate Affairs, which states
that "the OTS Proposal of Mr Farad Daruwatla who has signed on
behalf of the Sandesara Group, wherein the promoter of the
Sandesara Group is reportedly abscondlnq and facing several
criminal Chargesbefore the varrous forums.

76. Union of India has also pointed out that an important question of law
is that, can there be a valid agreementl contract between the parties,
where one party is absconder, l.e, prompters of Sandesata Group
and represented through Mr Famad Daruwalla. The prerequlstte

condition for a valid contract is lawful! offer and acceptance thereof
which is enforcible bylaw. In the instant case, the 'Offer Is from the
representative of the .abseonder, whose whereabouts cannot be
verified. The person so called authertsed to represent absconders, Mr
Farnad Daruwalla, Is an agent of the absconders, who has not
submitted any detail of the absconders. Thus, there cannot be-. ,
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binding contract enforceable hy law in the. present case within the

meaning of the Contract Act. Sectton 1.0 of the Contract Act, provides

that all Agr~ement are Contract if they are made by the free.

consent of the parties competent to contract, for a lawf!J1

consideration and with a lawful object, and are not hereby expressly

declared to be void. "Section 23 of the Contract Act stipulates that

the consideration or object of an agreement is lawful, unless it Is

forbidden by Law; or is of such a nature that, if permitted, it would

defeat the provision of any law; or fraudulent; or involves or Implies,

injury to the person or property of another; or the court regards it as

immoral or opposed to public policy.

77. We also record our appreciation of Enforcement Directorate and eBl

apart from MCA for their inputs/timely assistance in this significant

and co.mpllcated Issue at the same time we also note that the Bench

<lId not receive expected tnput/asststance from the Banking sector

regulator RBI.

78. It also appears that the instant case is an attempt by the promoters

to defeat the legislativ.e provisions of section 29A under the g(,Jlseof

OTS with approval of 9032% vote share, of coc. This also raises

doubt about the functlonautv of the coc. Such an act of C9C can

never be treated as-an act of commercial wisdom.

79. The resolution for wrthdrawal of CIRP did not obtain the required

percentage of votin.g by the members of CoC, i.e. 90% at the flrst

instance. Subsequently, a CoC meeting was conducted, and a

resolution was voted upon for reconsideration of the withdfawal. The

RP/CoC has not quoted the exact provisiOn that empowers them to

again put for the voting of the resolution which was earner deteated,

80. During the heal"ings when the Bench inquired about the depositlng

the OTS amount in an escrow account, the counsel appearing for the

Sandesara group did not gIve any positive affirmation.

81. r:t Is also Important to point out that tne CoC Was interested in getting

their money but without verifying ,the source of funds. If such a plan

Is' approved in the guise of OTS under Section 12A, thell'l fhi'S will

defeat the statutory provision of Section 29 A and promoter will get

the control of the Company at a discount of aoproxlrnetelv 64% a

sum of Rs 3110 crores as against a total claim of Rs 9D53 crores. It

is also important to potnt out that during CIRP under Insolvency Law,
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so many stressed assets are subjected to the biddillt} process. It is

aJso to be clarified that Section 12A -of the r&B Code is not a

substitute of section 29At where a promoter/willful defaulter of the

company, who becomes unsuccessful in getting control of the

Company on account of the leqal bar created by Sec 29A, may again

get the. management and control of the company under the guise of

Sec 12 A of the Code. We are therefore of the considered eptnton that

the application deserves to be rejected.

QRDER

MA'951/2019 filed U/S 12 A of the Code is rejected. The amount

which has been deposited by absconder /prernoters under OTS shalJ

not be released to the applicent.

In this case, no Resolutl.on Plan has been approved to date despit-e

completion of CIR period. Resolution Professional has not filed an

appncatton under Sec:tion 33 for liquidation of the Company which is a

dear cut violation of the statutory provistons of I&B Code.

This sench having not received any resonnren plan under sub-section

(6) of section 30 before the expiry of the Corporate Insolvency

Resolution Process perlod or the maxirm ..f(YI period permitted for
completion of the corporate insolvency resolution process under

section 12, there remains no other option but to order for IlquJdation

of thls company as envisaged under Section 33(1) of 1&8 Code and

the Regulatlofls thereof. Since no Resolution Plan has been approved

within the statutory period of270 days, therefore, we are passing the

order of the ,Liquidation of the Corporate Debtor on a _90ing concern

basts as under:

a. As the Corporate Debtor is a going concern ernplovtnq more than

80'0 employees, it is hereby directed that the Corporate Debtor

be liquidated as per provisions of Regulation 32(b) .& (e) of the

rSBl (Liquidation Process) Regulations, 2016 which, provides
for sale of assets in a slump sale and sale of the-corporate
debtor as a going concerti, in the manner as laid down tn

Chapter III under Part II of r&BCode, 2016.

b. The Corporate Debtor to be liquidated in the manner as laid down

in Chapter III of the l&BCode by issuing a Public Notice statIng

that the Corporate eebtor-ts In llquldatton with a dtrectton to the
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Liquidator to send this order to RoC under which thts Company

has been registered.

c. This Tribunal wiU eppcint liquidator by a subsequent order for the

purpose of liquidation with ail powers of the Board Qf Directors,

key rnanaqertat personnel and the partners of the' Corporate

Debtor shall cease to have an effect and hereby vested ~n the
Liquidator. Let consent be obtained from any competent

Insolvency Protessionar other than the current Resolutlon
Professional to act as, a Lfquldator. The personnel of the

Corporate Debtor are directed to extend all co-operation to the

Liquidator as may be required by htm in managing, the ·alfalrs f)f

the Corporate Debtor. The lnsolvencv Professional appomteq as
Uquldator will charge fees for conduct 0f the Ilq1Jfd-atlon

proceedinqs ih pr-oportion to the value of the tiq",itiation estate

assets as specified under Regulation 4 of Insolvency and

Bankruptcy (l.iqu'idafion Process) ~egul'attons, 2016 and the sa'me
shall be paid to the liquidator from the proceeds of the

liquidation estate under Section S3 of the I&BCode.

d. The maximum period applicable for trying the sale on a going

concern. basis of the Corporate Debtor will be only slx months

from the date of the order, In case the efforts to sell the

company as a going concern falls during the stipulated period (JJf

six months, then the process of the sale of the assets .of the

company will be undertaken by the liquidator as prescribed under

Chapter- III of IBC, 2016 'and the relevant regutationsoflBBI.

e. Since this llquldettcn order has been passed, no suit or other

legal proceedings snail be instItuted by or against the Corporate

Debtor without prior approval of this Adjudicating Authorltv save

and except as mentioned in sob-section 6 of Section 33 of the

IBC.

'f. This liquidation order shall be- deemed to be nonce of discharge

to the officers, employees and workmen ef the Corporate Debtor

except to the extent of the business of the Corporate Debtor is

continued during the liquioation process by the Uqutdetor.

g. The moratorium declared vide order of this Trlbur;ral snail cease to
exist.
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Designated Registrar directed to obtain the consent of the Liquidator

immediately and P\Jt up the file on Dt. 9.5,.2019 for the' appotntment

of liquidator.

Given the order passed by the Hon'ble High Court of Bombay,dateo

30.04.2019the above order shall not be given effect tIll loth May,

2019. Till the appointment of uqutsator by this Tribunal the

Resolution Professi'onal should make an arrangement so that the

corporate debtor should remain a going concern.

Copy of the order may also be sent to the Unlon of India, Mlnistry of
Corporate Affairs and lSSl for rntormetton by email.

Sd/-

RAVIKUMAR DURAISAMY
M:embet (Technical)
8~hMay, 201'9

Sd/-

V. P. SINGH
Member (Judlctal)

Certified True Copy
Copy Issued "free of cost"
On I ~ _. 0 .5"" 2_ D t'i

~ J F\ . P a:.tLl,

Deputy Registrar
National Company Law Tribunal Mumbai Bench

Government of India
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NATIONAL COMPANY LAW TRIBUNAL.
6th Floor, Fountain Telecom Building No.1,
Near Central Telegraph Office, M. G. Road,
Fort, Mumbai - 400 001.
Telephone No.: 022 - 22717200/22619636 (Fax)
Email: registrar-mum@nclt.gov.in
Website: www.nclt.gov.in

F. NO. C P (IB) 490IMB/20 18 { 4-:S1- Date: 13/0512019

To,
V'Dr. Mamta Binani

2A, Ganesh Chandra Avenue,
Commerce House, 4thFloor Room No.6
Kolkata.:- 700 013

Appointment as a Liquidator in the matter of Andhra Bank (Petitioner)
Vis Sterling Biotech Ltd. and ors. (Respondent) ) related to CP (rn)
490(MB) 12018.

Subject:

Order Delivered on 08.05.2019 by Divisional Bench I(Court No.1)
NCLT, Mumbai in the matter of Andhra Bank (Petitioner) Vis Sterling
Biotech Ltd. and ors. (Respondent)) related to CP (IE) 490(MB)
12018 and communicated to you, vide emai110.05.2019.

Ref:

Madam,

With reference to your written consent to act as a liquidator submitted vide letter
dated 11.05.2019, Iam directed to inform that you are hereby appointed as a liquidator in
the matter of Andhra Bank (petitioner) Vis Sterling Biotech Ltd. and ors. (Respondent)
related to CP (IB) 490(MB) 12018.

Please acknowledge the receipt of this letter.

Yours faithfully,

~. A,' ~Ct_ t'-{

(B A Patel)
Dy. Registrar

Annexure 02


	Temp00001
	Temp00002
	Temp00003
	Temp00005
	Temp00005A
	Temp00006
	Temp00007
	Temp00008
	Temp00009
	Temp00010
	Temp00011
	Temp00012
	Temp00013
	Temp00014
	Temp00015
	Temp00016
	Temp00017
	Temp00018
	Temp00019
	Temp00020
	Temp00021
	Temp00022
	Temp00023
	Temp00024
	Temp00025
	Temp00026
	Temp00027
	Temp00028
	Temp00029
	Temp00030

